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PROGRESS IN LAW REFORM 

doubtless modeled after them. Since 1860, therefore, Pennsylvania 
courts have been practically free from "a class of technical niceties which 
are a reproach to the rational administration of justice," to quote the 
language of the framers of the act. These provisions, of course, had to 
be construed by the courts, but that few questions now arise under them 
is indicated by the fact that in the fifty-three appeals to the Supreme 
Court in capital cases from 1905 to 1910, in only one was any question 
raised as to tlie indictment. Should the indictment not furnish the 
defendant sufficient information to prepare his defense, the court will, 
in a proper case, order a bill of particulars to be furnished him by the 
district attorney; but this is in the discretion of the court and its action 
will not be reviewed on appeal. The wisdom and beneficial effect of these 
provisions has been apparent in criminal trials in Pennsylvania, no less 
than in England. E. L. 

EVIDENCES OF PROGRESS IN LAW REFORM. 

Editor John D. Lawson, of the American Law Review, a tireless 
advocate of law reform, has recently found evidence in the decisions of a 
number of courts that the ciy for a more speedy and certain justice is 
being heard by the judges in various parts of the country. The demand 
that technicality shall not obscure the real issue is, he says, finding 
already a response by more than one appellate judge, and in more than 
one appellate court, and public opinion is beginning to make itself felt 
and is inducing some of the courts to sweep aside form when it stands 
in the way of justice. 

The first case which he cites as evidence of his proposition is that of 
Holt V. the United States (31 S. C. Eep., reviewed in the January num- 
ber of this Journal, pp. 779-780), where the accused, who had been 
convicted of sliooting a man in the barracks of a United States fort in 
the state of AVasliington, sought to have the conviction set aside by the 
United States Supreme Court on various grounds of a technical char- 
acter, such as flaws in the phraseology of the indictment, the erroneous 
admission of evidence, the refusal of the trial judge to exclude from the 
jur}' a man who had read a newspaper account of the crime, but who 
stated tliat he had no other opinion than that derived from this source 
and that he believed he could try tlie case fairly and impartially; certain 
remarks made hy the jjrosccuting attorney in his prosecuting address; 
permission granted to the jury to separate during the trial, and the con- 
duct of tlie trial judge in requiring the accused to put on a certain 
blouse, thus compelling him to be a witness against himself. But these 
and other "meticulous" objections did not impress the Supreme Court 
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PROGRESS IN LAW REFORM 

as being reversible errors, and tlie judgment of conviction was affirmed, 
Mr. Justice Holmes delivering an opinion which disposed of the techni- 
cality dodge in a very refreshing and effective manner. 

The second case cited by Mr. Lawson is that of Post v. Brooklyn R. 
Co. (87 N. E. 771), where the c-ourt of appeals of New York, in refer- 
ring to certain alleged erroneous rulings by the trial judge, said : "Un- 
der our system of appeals, every error does not require a new trial, for 
the vast judicial work of the state could not be done on that basis. Un- 
less the error is so substantial as to raise a presumption of prejudice, it 
should be disregarded, for undue delay is a denial of justice. We think 
that the evidence received, subject to objection and exception, could 
have no effect on the final result, for it did not change the material as- 
pect of the case or the standing of any witness, or the attitude of either 
party, in any respect, nor make the theory of any party any more prob- 
able than it was before." 

In the third case cited, Parb v. State (128 N. W. 65), the Supreme 
Court of Wisconsin was asked to set aside a conviction for burning in- 
sured property because certain members of the jury visited the prem- 
ises where the fire occurred and made a personal examination of the 
building which had been damaged by fire. The Supreme Court admitted 
that the jurors were guilty of misconduct in thus personally inspecting 
the premises, but it did not regard that as sufficient ground for reversal 
unless it should appear that the substantial rights of the accused were 
effected tiiereby, which did not appear to be the case. The conviction of 
the accused was, therefore, affirmed, as the statute of 1909, prohibiting 
reversals in such cases, required. 

The fourth case relied upon as evidence by Editor Lawson of the 
changing attitude of the courts toward harmless error was that of Press 
Publishing Company v. Monteith (180 Fed. Rep. 356), decided by 
Judge Coxe, of the United States Circuit Court of Appeals. In this case 
the accused invoked the archaic rule that error, however trivial, must be 
presumed to have been prejudicial. But the court refused to reverse 
the decision, declaring that the more rational and enlightened view is 
that in order to justify a reversal the appellate court must be convinced 
that the error complained of is substantial and affects injuriously the 
rights of the appellant. 

"Prejudice," said the court, "must be perceived; not presumed or imagined. 
The object of all litigation should be to arrive at a just result by the most 
direct, speedy and inexpensive proceedings. If such a result can be reached 
by absolutely inerrant methods, so much the better ; but, while the administration 
of justice is in the hands of merely finite beings, such perfection can hardly be 
expected. I venture to think that no long-continued, hotly contested trial can 
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be conducted to a conclusion without mistakes being committed. Few minds 
are so constituted that they can grasp at the outset all the ramifications of a 
complicated controversy, and, before the judge can get the perspective of the 
trial, some mistakes may occur, but these should be disregarded if it can be 
seen that the case was correctly decided, and that even if they had not been 
made the same result would have been reached. Justice can be attained without 
infallibility. 

"One of the English rules provides : 'A new trial shall not be granted on 
the ground of the misdirection of the jury or of the improper admission or 
rejection of evidence, unless in the opinion of the court to which the application 
is made some substantial wrong or miscarriage of justice has been thereby 
occasioned on the trial.' Were such a rule in force here, even assuming that 
defendant's contentions are correct, the court would be unable to say that sub- 
stantial wrong has been done the defendant. In several instances the alleged 
error was subsequently corrected and the excluded evidenc supplied. 

"The granting of a new trial is often a denial of justice; witnesses die or 
remove beyond the jurisdiction of the court and the resources of the litigants 
become exhausted. Believing, as we do, that the libel here was without justifi- 
cation or excuse, and that the verdict was not excessive, we should hesitate 
long before requiring the plaintiff to begin anew the weary pilgrimage through 
the courts." 

It is gratifying to note that this wholesome decision was made be- 
fore the act of Congress of March, 1909, was passed, embodying the 
substance of the English rule referred to above. 

The fifth case is that of State v. Byrd (111 Pac. 407), decided by 
the Supreme Court of Montana. The defendant had been convicted of 
murder and asked for a reversal on the ground that errors had been 
committed by the trial judge. One of the errors assigned was the action 
of the trial judge in sustaining the objection of the state's attorney to a 
question asked a witness as to whether the prisoner "looked scared" at a 
certain time. The penal code of Montana provides that the Supreme 
Court must give judgment upon appeal, without regard to technical 
errors or defects, or to exceptions which do not affect the substantial 
rights of the parties. "Under that provision," said the court, "preju- 
dice ought not to be assumed from the showing of error, as was the 
rule before the enactment of the above-mentioned law. Under the old 
practice, there were altogether too many reversals for technical errors 
and the purpose of the amendment to the penal code was to do away 
with the rule of presumed prejudice. It is for the Supreme Court, un- 
der the new rule, to determine whether an error affects the substantial 
riglits of the accused, and in this case it did not appear that the error 
had any such effect." 

Attention has been called in previous issues of this Journal to 
other cases showing evidence of a tendency on the part of the higher 
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TEXAS CRIMINAL JUSTICE 

courts to administer justice without regard to technicalities which do 
not go to the merits of causes. Judge Vann, of the New York court 
of appeals, in the recent case of People v. Gilbert (109 N. Y. 10), stated 
the correct view when he said that the criminal law was fast outgrowing 
the old technicalities which grew up when the punishment for crime was 
so severe as to shock the moral sense of humane people and that tech- 
nical objections should no longer be given any weight unless they were 
so thoroughly supported by authority that they cannot be disregarded 
without violating the law. J. W. G. 

AN EXAMPLE OF TEXAS CRIMINAL JUSTICE. 

The decisions referred to above stand in refreshing contrast to a 
recent opinion rendered by the Texas Court of Criminal Appeals, a 
decision which indicates that there are still to be found judges who 
show an almost superstitious regard for technicalities of a kind which 
belong to the rubbish of Noah's ark, rather than to the jurisprudence 
of an enlightened age and country. The Texas Court of Criminal Ap- 
peals enjoys the distinction, we believe, of being one of the foremost 
worshipers among American appellate courts of the technicality fetish, 
but we are glad to know that the courts of many states refuse to follow 
such decisions as precedents. 

A good example of the kind of justice it is capable of dispensing 
is found in the recent case of Grantham v. State (129 S. W. 839). The 
indictment in this case charged the accused with having committed 
burglary in a certain house occupied by six persons named therein, but 
the proof, although showing that the accused was guilty of burglarizing 
the particular house mentioned in the indictment, disclosed the fact 
that it was occupied by only five of the persons named. The court of 
appeals held that the variance between the allegation and the proof was 
fatal, and the judgment of the lower court was accordingly reversed. 
The court of appeal? did not take the trouble, however, to point out in 
just what way any right of the accused had been abridged or denied 
through the trivial variance between the allegation and the proof and 
we confess to an utter inability to discover how the result could have 
been any different if all of the six persons named in the indictment had 
been occupants of the house instead of five only. 

Evidently, in the judgment of the court, it is of more importance 
to society that an immaterial procedural requirement should be abso- 
lutely' complied with, even to the splitting of hairs, than that a justly 
convicted burglar should be punished. Apparently, absolute perfec- 
tion in the framing of the indictment and in the conduct of the trial 
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